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What Happens if Someone Involved in Family Law Proceedings Dies? 
 

The death of a party to Family Law proceedings under the Family Law Act 1975 can 
have important implications for their Executor or Administrator, who might be called 
upon to stand in the shoes of the deceased in those proceedings.   It is one of the 
things that an Executor may find themselves involved in because of their acceptance 
of their role of Executor.   It arises from the Executor’s / Administrator’s duty to 
administer the estate.    

Proceedings in the Family Court or Federal Circuit Court of Australia for a property 
settlement or spousal maintenance between parties to a marriage or de facto relationship 
are started by completing an Application (with supporting documents) and lodging it with the 
relevant Court.    

The Family Law Act 1975 (“the Act”) and the Family Law Rules 2004 (“the Rules”) provide a 
mechanism for a financial case to continue after the death of a party to those proceedings. 

The Act specifically states that proceedings for a property settlement may be continued if 
the Court is of the opinion that: 

1.          it would have made an order with respect to property if the party had not died; and 
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2.          it is still appropriate to make an Order with respect to property. 

The Court must be of the opinion simply that it would have made an Order.   When making 
this decision, it is not necessary for the Court to determine the precise nature of that Order. 

In most cases, whether it is still appropriate to make an Order will be readily determined by 
an affirmative answer to the first question. 

From a practical point of view, a property case is suspended after the death of a party.   In 
most cases, it will then remain suspended until an Order for substitution is made.   This 
means that no further steps can be taken other than the procedural step of substituting the 
legal personal representative of the deceased party. 

Who is the “Legal Personal Representative”? 

Although there is no definition of the expression “legal personal representative'' in the Act, a 
non-binding definition can be found in the Explanatory Guide to the Rules, being: “the 
executor or administrator of the party's estate ''.    

What if the Legal Personal Representative is the Surviving Party? 

If the surviving spouse would be the deceased’s legal personal representative, he or she can 
be substituted, and placed in the unique position of acting as both the applicant and the 
respondent in the proceedings.    This can be one of several good reasons for parties to a 
relationship that has broken down to update their Wills and related Estate Planning 
arrangements. 

However, in most cases the Court is likely to at least require that those with an interest as 
beneficiary in the deceased’s estate (and therefore the outcome of the proceedings) be 
given notice of the proceedings, and the opportunity to be heard by the Court. 

Is a Grant of Probate or Administration Necessary? 

Whether it is necessary to obtain a Grant of Probate of the Will of a deceased party (or a 
Grant of Letters of Administration in some cases) before the Court will substitute a legal 
personal representative is unclear.   It is the author’s opinion that is it would be prudent to 
obtain a Grant of Probate or Letters of Administration before seeking substitution.   A Grant 
of Probate can be obtained on an urgent basis for the sole purpose of preserving the assets 
of the person who died until such time as a long term administrator can be found or 
appointed.   This form of appointment is known as an appointment Ad Colligendum Bona.   
This form of application may be necessary because there is value to the estate, and thus to 
the beneficiaries in the family law proceedings.    

There are, however, unreported decisions of the Family Court that are authority for the 
proposition that a Grant of Probate is not required for an order for substitution.   For 
example, Justice Holden of the Family Court of Western Australia in a decision known as 
Vuletic and Vuletic (No PT 700 of 1995) held that an executor who has not obtained a 
Grant of Probate is "the legal personal representative" and in doing so noted that an 
Executor obtains authority to act as the testator's personal representative from the Will 
alone, and not from the grant of probate.   The Executor’s authority therefore commences 
from the date of death for Family Law purposes based on this case.     

Protections for the Deceased Estate Pending Substitution 

There are important protections for the estate of the deceased party pending substitution of 
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the legal personal representative.   Perhaps most notably, the surviving spouse cannot 
withdraw their application and, by doing so, acquire property held by the parties as joint 
tenants by the right of survivorship.   This protection arises from the fact that no further steps 
may be taken in a case until after the substitution of the legal personal representative. 

Once substituted, the legal personal representative can protect the interests of the deceased 
estate even in circumstances where the other party decides to withdraw their application. 

It needs to be noted that a case does not have to be continued after the death of a 
party.   Whether and how it will be continued will generally depend upon the issues in the 
case, and the position taken by either or both of the surviving party and the deceased's legal 
personal representative. 

Death of One Party Before the Start of Proceedings 

If one party dies before property proceedings have been commenced, then the right of the 
surviving spouse to make an application for a property settlement and /or spousal 
maintenance is extinguished.   The surviving spouse and/or the legal personal 
representative of the deceased party may then have to look to other legal remedies, 
depending on the particular circumstances of the case. 

Death of Both Parties During Proceedings 

If both parties die after the start of a financial case, there is no right or mechanism to allow 
the proceedings to be continued by their legal personal representatives.   Again, other 
options may be available in some cases. 

Need for Expert Advice 

A legal personal representative should act promptly after death and obtain expert advice if 
they become aware that the person who died was a party to Family Law proceedings or an 
Application for Consent Orders.    

Specific and expert advice about the following things is likely to be required: applying for and 
obtaining a formal Grant of Probate or Administration; the administration of the estate 
generally; the position of estate in the Family Law proceedings, and whether and how to be 
substituted as a party in those proceedings.   They may also require legal representation in 
the proceedings, including how to best resolve the dispute with the surviving party.   

Worrall Lawyers has experience in advising in estates in the Family Court.   
A related issue that may arise is the rights of the surviving spouse (and 
potentially others) to apply for an award of family provision from the 
deceased estate.   Worrall Lawyers also has experience in this area of the 
law.    

For more information on this, please contact Trevor McKenna at 
trevor.mckenna@pwl.com.au or Peter Worrall at 
peter.worrall@pwl.com.au or 03 6223 8899.  

 
Trevor McKenna 

Head of  
Family Law 
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Worrall Lawyers Welcomes David Bailey – Graduate Lawyer  
 

David graduated from the University of Tasmania with a Bachelor of Arts and Bachelor of 
Laws with Honours in Law.   David was admitted to the Supreme Court of Tasmania on 
Friday, 21 August 2015.   He will be assisting Trevor McKenna, our Head of Family Law.   
David will also be developing his general legal skills in other areas of Worrall Lawyers.   The 
appointment of David as an additional lawyer gives added strength to our growing Family 
Law practice area.    

David is contactable at david.bailey@pwl.com.au or 03 6223 8899. 

 

Free Family Law Information Sessions  
 

Worrall Lawyers conduct regular Family Law Information Sessions that are complimentary to 
those who wish to attend.   The sessions are aimed at providing an insight into the various 
considerations that parties confront in relation to financial and child related matters at the 
end of their marriage or de facto relationship.    Sessions are also focused on using family 
law as an estate planning tool through appropriate agreements when marriages and 
relationships are in a sound condition.   

For further information about our information sessions or to book your place at a session 
speak to the reception of Worrall Lawyers on (03) 6223 8899. 
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Further Information 
 

Our Website: A wealth of information in relation to estate and commercial matters can be 

found at our website www.pwl.com.au  

Contributions: Contributions and suggestions from Estate Planning News readers are 

always appreciated.   Email us at mardi.rhoden@pwl.com.au   

Caution: This newsletter contains material for general educational purposes and is 

not designed to be advice to any particular person in relation to their own 

affairs as it does not take into account the circumstances of the reader as 

an individual.   It is recommended that appropriate professional advice be 

obtained by each reader so that reliance can be taken upon that advice. 

Subscribe or 
unsubscribe: 

To introduce or subscribe a client or colleague to the subscription list for 

Estate Planning Tasmania News, or to unsubscribe from this service, 

please email us at info@pwl.com.au 
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